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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  8:30   CASE#: MSC16-00839 
CASE NAME: CERLETTI VS. YOUNG 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY THOMAS CERLETTI 
* TENTATIVE RULING: * 
 
The parties have stipulated under Code of Civil Procedure § 437c(t) that the Court may 

summarily adjudicate a single issue:  “Whether Civil Code § 3333.4 applies, barring plaintiff from 

recovering non-economic damages based on the fact that plaintiff was not insured at the time of 

the accident as required by the financial responsibility laws of California.”  The Court accepts the 

stipulation.  More than that, the Court salutes the parties for taking the initiative to present this 

issue, which (the Court infers) has stood as a roadblock to possible settlement. 

Accordingly, each side has filed a summary adjudication motion limited to this single issue.  

Unfortunately, however, the Court concludes that both motions must be denied.  The 

applicability of § 3333.4 to this accident turns on factual questions, namely whether Teague was 

a member of plaintiff’s household and whether the Expedition was available for plaintiff’s regular 

use.  The parties dispute that factual question.  Neither party, however, presents any evidence 
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to carry its side of the factual dispute.  Accordingly, neither party carries its burden of 

establishing that he is entitled to adjudication as a matter of law on the stipulated issue. 

All may not be lost, however.  In ordinary course, because neither side has won summary 

adjudication of this issue, it would simply be part of the bundle of questions to be determined by 

jury trial in this case.  However, if the parties are still of the view that resolution of this issue is 

likely to be the key to settlement, they can stipulate further that the above fact questions may be 

tried to the Court, in what should be a quick and straightforward evidentiary hearing.  The Court 

cannot offer them a single-issue jury trial on this question, separate from the main jury trial of all 

issues.  But if the parties stipulate to it, the Court is willing to resolve the factual question by 

preliminary trial to the Court. 

Background and Undisputed Material Facts 
 
This personal injury action arises from a vehicle collision on May 6, 2014 involving plaintiff and 
defendant at the intersection of Cutting Boulevard and Harbour Way South in Richmond. 
 
Plaintiff was driving a 1997 Ford Expedition belonging to his girlfriend, Nicole Alexis Teague.  
Ms. Teague had a State Farm insurance policy for a 2002 Suzuki that covered herself, any 
member of her household, and “any other person while occupying [her] insured auto, a 
replacement auto, or a temporary substitute auto”. 
 
Plaintiff himself had an Anchor General Insurance Company for a 1996 Buick Regal; this policy 
did not list the Expedition as an automobile he owned.  However, this policy also covered 
plaintiff when he was operating “non-owned” vehicles, with “non-owned” defined by terms 
including “not owned by, or registered to, or available for the regular use of” plaintiff or a 
member of his household. 
 
State Farm and Anchor General Insurance Company have both denied plaintiff’s claims for this 
incident.  Those denials, however, are hardly binding on plaintiff in this setting. 
 

Standard for Summary Adjudication 

A motion for summary adjudication of an issue that does not completely dispose of a cause of 

action, affirmative defense, or issue of duty is procedurally identical to a motion for summary 

judgment and so is granted where all papers submitted show that there is no triable issue as to 

any material fact and the moving party is entitled to judgment as a matter of law.  (Code of Civil 

Procedure § 437c(t)(5); Dunn v. County of Santa Barbara (2006) 135 Cal.App.4th 1281, 1290.) 

Standard for Application of Civil Code § 3333.4 

Civil Code § 3333.4 provides: 

(a) Except as provided in subdivision (c), in any action to recover damages 
arising out of the operation or use of a motor vehicle, a person shall not recover 
non-economic losses to compensate for pain, suffering, inconvenience, physical 
impairment, disfigurement, and other nonpecuniary damages if any of the 
following applies: 
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(1) The injured person was at the time of the accident operating the vehicle in 
violation of Section 23152 or 23153 of the Vehicle Code, and was convicted of 
that offense. 
(2) The injured person was the owner of a vehicle involved in the accident and 
the vehicle was not insured as required by the financial responsibility laws of this 
state. 
(3) The injured person was the operator of a vehicle involved in the accident and 
the operator can not establish his or her financial responsibility as required by the 
financial responsibility laws of this state. 

 

Subdivision (c) refers to persons injured by drunk drivers and, like subdivision (a)(1), does not 

apply here.  Subdivision (a)(2) does not apply here because Nicole Alexis Teague, not Plaintiff, 

owned the vehicle involved.  At issue in both motions before the Court is the applicability of 

subdivision (a)(3). 

Relevant to this case, a person establishes “financial responsibility” by being “an insured or 

obligee under a form of insurance or bond that complies with the requirements of this division 

and that covers the driver for the vehicle involved in the accident.”  (Veh. Code § 16021(b).) 

The question under subdivision (a)(3) is not whether Ms. Teague was or was not insured for this 

accident, because she was not the driver.  The question is whether Mr. Cerletti, the plaintiff, was 

or was not insured for this accident.  Nevertheless, there are two possibilities as to whether or 

not Cerletti was insured.  First, he may have been insured under Teague’s policy.  Second, he 

may have been insured under Cerletti’s own insurance policy.  Either one, if shown, would 

suffice to satisfy the financial responsibility requirement of § 3333.4, and hence would entitle 

plaintiff to seek non-economic damages here.  The Court will examine each possible source of 

coverage separately. 

Teague’s Policy 

Plaintiff suggests cursorily that he might be insured under Teague’s policy, but he doesn’t 

articulate any theory on which he could reach that result.  The problem is not necessarily the 

identity of the driver (given defendant’s theory that plaintiff was a member of Teague’s 

household).  It is the identity of the vehicle.  It is uncontested that the Expedition was not named 

as a covered vehicle in Teague’s policy.  Teague’s policy could potentially cover accidents 

involving another vehicle, but only if it was her “insured auto, a replacement auto, or a 

temporary substitute auto”.  The Expedition was not the “insured auto”, which was her Suzuki.  

Neither was it a “replacement auto”, since Teague still owned the Suzuki at the time of the 

accident.  It may have been her intention to replace the Suzuki with the Expedition, but that had 

not occurred yet.  Nor was the Expedition a “temporary substitute auto”, such as a dealer loaner.  

Teague’s intention was to keep the Expedition permanently. 

Cerletti’s Policy 

Plaintiff may have a better argument under his own policy.  He argues correctly that even if 

Teague (the owner of the Expedition) had been entirely uninsured, plaintiff would still be 
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considered insured for purposes of § 3333.4 if his own insurance covered him as the driver of 

the Expedition.  (See Goodson v. Perfect Fit Enterprises (1998) 67 Cal.App.4th 508.)  

Defendant concedes the legal point, but points out that it saves plaintiff only if his own insurance 

did in fact cover him in driving the Expedition.  Defendant argues that it did not, under the terms 

of plaintiff’s own policy. 

The key provision in plaintiff’s policy is its coverage of plaintiff when he was operating “non-
owned” vehicles, with “non-owned” defined by terms including “not owned by, or registered to, 
or available for the regular use of” plaintiff or a member of his household.  If Teague and plaintiff 
were members of the same household, then it would appear that this coverage did not extend to 
a vehicle owned by Teague.  The same would be true if the Expedition was “available for the 
regular use of” plaintiff.  The reason for that is that plaintiff’s insurer would be taking on more 
risk than it had been apprised of in issuing the policy. 

Thus, the key fact questions for coverage under plaintiff’s policy is whether plaintiff and Teague 

were members of the same household, and whether the Expedition was available for plaintiff’s 

regular use.  Neither side, however, presents any substantial factual case on those questions on 

these cross-motions.  Plaintiff cannot win summary adjudication because he presents no 

evidence establishing that Teague was not a member of plaintiff’s household, and that the 

Expedition was not available for plaintiff’s regular use.  But neither can defendant win summary 

adjudication.  He presents no evidence establishing that Teague was a member of plaintiff’s 

household, or that the Expedition was available for plaintiff’s regular use. 

Thus, neither side presents a case worthy of summary adjudication on the coverage issue, and 

it will have to be resolved by presentation of evidence.  As the Court notes above, however, it 

invites the parties to stipulate to such an evidentiary hearing in advance of the main trial. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00839 
CASE NAME: CERLETTI VS. YOUNG 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY BRIAN YOUNG 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary adjudication is denied, for the reasons stated in Line 1. 
 

  

3.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
 FILED BY DANIEL F. SHEEHY, MARCIA SHEEHY 
* TENTATIVE RULING: * 
 
The demurrer of defendants Daniel and Marcia Sheehy to plaintiff’s First Amended Complaint 
(FAC) is overruled as to the Second and Third Causes of Action, and sustained with leave to 
amend as to the First Cause of Action.  Any amended complaint shall be filed and served on or 
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before July 26, 2019.  If plaintiffs elect not to amend, the Sheehys’ time to answer the remaining 
parts of the FAC will run from that date. 
 

The FAC’s Allegations 
 

This case concerns defendants’ alleged attempts to economically harm plaintiffs’ equestrian 
facility in Blackhawk.  Defendant Pestana worked as a professional equestrian trainer at another 
facility.  Defendants Daniel and Marcia Sheehy leased and ran that facility, but their lease was 
terminated.  All three defendants left that facility as a group and went over to plaintiff’s facility, 
bringing with them 22 horses and associated owners. 

 
According to the FAC, once there, defendant Daniel Sheehy took a series of steps to undermine 
and sabotage operations at plaintiffs’ facility.  Sensing that he was causing problems, plaintiffs 
asked Sheehy in a January 24, 2017 email to take a break from operations.  By reply, he said 
understood plaintiffs’ request and would respect it.  (FAC, ¶ 21.)  He reneged on that promise, 
however.  Unaware of this, plaintiffs came to believe they were unable to handle the large 
number of horses that came over with defendants, rather than that Sheehy was sabotaging their 
efforts to do so.  Therefore, they sent a notice of termination to the owners of that group of 
horses on February 24, 2017, effective as of March 31, 2017.  (¶ 24.) 

 
A few days later, defendants convened a meeting of the owners at a local restaurant, ostensibly 
to discuss where the owners could move their horses, but in reality for the purpose of defaming 
plaintiffs.  (¶ 25.) 
 
Defendants Daniel and Marcia Sheehy now demur to plaintiffs’ FAC, as to the First, 
Second, and Third Causes of Action.  They argue the premise behind the case is false.  
Plaintiffs were not damaged because defendants misled them into believing they could not 
handle the extra business.  They were damaged because they voluntarily chose to terminate 
the boarding contracts. 
 

Second Cause of Action, Interference with Contractual Relations 
 
The demurrer to this cause of action is overruled. 
 
Defendants argue at the outset that none of these torts will lie here, because it was plaintiffs and 
not the customers who terminated the boarding contracts.  That argument overlooks the core of 
plaintiffs’ theory here:  Plaintiffs were obliged to terminate the contracts – that is, turn away 
these 22 horses – because of defendants’ wrongful interference with plaintiffs’ business, making 
it impossible for plaintiffs to perform their contracts adequately.  This is alleged, for example, to 
take the form of maligning plaintiffs to the firm (EBRHS) that was expected to provide 
experienced staffing to enable plaintiffs to take on these horses, and thereby inducing EBRHS 
to refuse to provide the needed staffing. 
 
Defendants argue that this claim fails to allege a cause of action because plaintiffs cannot allege 
that any boarding contracts were breached.  However, they are confusing this tort with the 
related tort of inducing breach of a contract.  While the latter tort requires breach of a contract, 
the former requires only disruption.  (Compare CACI 2200 with 2201.)  Thus, a non-breach 
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termination of a contract is sufficient for to amount to interference with contractual relations.  
(See Redfearn v. Trader Joe’s Co. (2018) 20 Cal.App.5th 989, 1003-05.) 
 
Defendants also argue that this cause of action fails because it is valid only as against 
defendants who were not parties to the contract, and defendants were themselves a party to 
one of the terminated boarding contracts.  The FAC does not allege this, however, so that fact is 
not before the Court.  Even if it were, the court could not sustain a demurrer to only part of a 
cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  Assuming 
that this cause of action is invalid as to the Sheehys’ boarding contract, that is no reason why 
the cause of action would also fail as to all the other boarding contracts. 
 

Third Cause of Action, Interference with Prospective Economic Advantage 
 
The demurrer to this cause of action is overruled. 
 
The elements of this cause of action are similar to those for the Second Cause of Action, except 
for one additional requirement:  that the tortious conduct be “independently wrongful”.  (See 
Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1158-59; CACI 2201 and 
2202.)  An act is independently wrongful if it “it is unlawful, that is, if it is proscribed by some 
constitutional, statutory, regulatory, common law, or other determinable legal standard.”  (Ibid.) 
  
Defendants argue that the FAC fails to allege independently wrongful acts.  However, the Court 
is overruling the demurrer as to interference with contractual relations, and defendants do not 
demur to the additional cause of action for defamation.  These constitute independently wrongful 
actions.  They are proscribed by a determinable legal standard.  While plaintiffs gave the notice 
of termination before the meeting at the restaurant, the defamation may have ensured that 
under no circumstances would any of the owners whose contracts were terminated return to 
the facility. 
 

First Cause of Action, Promissory Fraud 
 

The demurrer to this cause of action is sustained, with leave to amend.  This claim may fairly 
be described as an effort to wrap the above interference torts in fraud packaging.  In effect, 
having alleged that the Sheehys sabotaged Fairmont’s business with wrongful interference, 
plaintiffs then add a fraud claim by alleging that Daniel Sheehy had promised in advance not to 
interfere.  However, the fraud theory suffers from a fatal mismatch between the promissory fraud 
alleged, and the harm alleged.  It cannot allege that the harm followed from reliance on the 
promise not to interfere, as opposed to following from the fact of interference in itself. 
 
Plaintiffs are entirely clear as to exactly what they are alleging to be the false promise on which 
this cause of action rests.  It is Daniel Sheehy’s e-mailed assurance, on January 24, 2017, that 
he would honor plaintiffs’ request that he drop out of involvement in the Fairmont equestrian 
facility.  Although the FAC ascribes various other promises or assurances to Sheehy, it does not 
adduce any of them as a promissory fraud. 
 
Defendants attack this allegation as insufficiently specific.  (See Committee on Children's 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217.)  But it is not the allegation 
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of the content of the representation that is lacking in specificity here.  On the contrary, the FAC 
includes a word-for-word quote of what promise Sheehy is alleged to have made, and 
allegations as to exactly when and how he is alleged to have made it.  Indeed, defendants’ 
demurrer appears to acknowledge those facts as true. 
 
Rather, defendants’ specificity argument is that the asserted promise is itself too vague to 
constitute a promise for purposes of promissory fraud, and that there is insufficient allegation 
as to how he is alleged to have breached that promise.  This argument is unconvincing, at least 
as a pleading matter.  It’s true that the alleged promise to stay out of Fairmont’s business was 
general and undetailed.  But the allegations in FAC ¶ 21, as to how Sheehy then went about 
sabotaging plaintiffs’ ability to conduct their business, are reasonably detailed.  If (as the FAC 
alleges) Sheehy made his general promise to step aside from Fairmont’s business, but intended 
at the time of the promise to engage in the conduct alleged in ¶ 21, that could be found to 
amount to a consciously false promise. 
 
Defendants next circle back to the first element of promissory fraud – a false promise – and 
argue that Daniel Sheehy’s statement that he understood and would respect plaintiffs’ request 
that he “take a break from [the] facility,” “lay low” for a few months, and let plaintiffs establish 
their own “procedures, schedule of work, and product”, can never amount to a 
misrepresentation.  The Court disagrees.  While a false promise is normally self-contained, 
defendants cite no authority that it cannot comprise a request from another party and an 
agreement to comply.  A misrepresentation need not be express.  It may be implied by or 
inferred from the circumstances.  (Universal By-Products, Inc. v. City of Modesto (1974) 43 
Cal.App.3d 145, 151.) 

 
Defendants argue that Daniel Sheehy received no benefit from his statement, “I understand and 
will respect your request.”  However, the tort of deceit requires damage to the plaintiff.  
Defendants cite no authority that it also requires a benefit to the defendant. 
 
The problem with this cause of action, however, is with the necessary allegation of reliance on 
the promise.  The basic harm plaintiffs allege in the FAC is that they had to terminate the 
boarding contracts for the 22 horses originally brought to Fairmont by defendants.  They allege 
that this was made necessary by defendants’ wrongful interference – most notably by 
defendants’ actions to deprive plaintiffs of the staffing needed to support these 22 horses.  But 
there is no causal connection alleged between the eventual necessity to terminate the boarding 
contracts, and any alleged reliance on Sheehy’s false promise.  Had Sheehy been entirely up 
front in stating what plaintiffs allege to have been his true intention – that is, had he announced 
his intention to interfere with Fairmont’s business rather than to step aside – then plaintiffs’ harm 
would have been exactly the same, namely the necessity to terminate these contracts and turn 
away these horses. 
 
Putting the same point differently:  The FAC does not allege that after his January 24 promise to 
step aside, Sheehy continued to be involved at Fairmont in the sense of continuing to run the 
business or care for the horses.  Rather, the FAC alleges that Sheehy broke his promise by 
interfering with Fairmont’s business from the outside.  And his alleged promise is, in effect, a 
promise not to do that.  But if harm was caused to Fairmont’s business, it was the interference – 
not the promise not to interfere – that caused that harm.  Had the promise never been made, the 
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interference and the harm it caused would have been the same.  Thus, plaintiffs cannot allege 
any way in which they relied on Sheehy’s allegedly false promise to their detriment. 
 
Plaintiffs’ attempted allegation of reliance is that, in reliance on Sheehy’s false promise not to 
interfere, they came to believe that the inability of Fairmont to support and service these horses 
was Fairmont’s fault, not the fault of Sheehy’s sabotage.  But “belief” as such is not a form of 
actionable reliance, unless it is tied to some form of action taken in reliance on that belief.  No 
such action in reliance is alleged here.  Plaintiffs do not allege that they relied on Sheehy’s false 
promise in taking on these 22 horses in the first place; on the contrary, that had already been 
done by the time the January 24 false promise was made.  Nor do plaintiffs allege that they 
relied on Sheehy’s promise of noninterference in deciding to terminate the contracts and turn 
away the horses.  That decision was caused not by the promise, but by the alleged interference. 
 
The most plaintiffs can say about reliance on Sheehy’s promise is that when they made the 
decision to turn away the business, they thought it was their own fault rather than Sheehy’s 
fault.  That belief, however, is not an actionable form of reliance on a false promise.  Plaintiffs 
cite no case where an intent to cause a belief is sufficient to constitute intent to induce reliance.  
Reliance usually implies action, not mere belief.  (See Gonsalves v. Hodgson (1951) 38 Cal.2d 
91, 100 (the representation “must be made with intent to induce action by the other party . . .” 
(emphasis added); Gagne v. Bertran (1954) 43 Cal.2d 481, 488 n.5; see also CC. § 1709 
(deceive another “with intent to alter his position ...”).)  “The plaintiff must allege actions, as 
distinguished from unspoken and unrecorded thoughts and decisions, that would indicate that 
the plaintiff actually relied on the misrepresentations.”  (Small v. Fritz Companies, Inc. (2003) 30 
Cal.4th 167, 170.) 
 

 

 4.  TIME:  9:00   CASE#: MSC17-01550 
CASE NAME: UECKER VS. KELLY 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY STEPHANIE NG KELLY, MATTHEW KELLY 
* TENTATIVE RULING: * 
 
Continued by the Court to July 12, 2019. 
  

  

 5.  TIME:  9:00   CASE#: MSC17-01550 
CASE NAME: UECKER VS. KELLY 
HEARING ON MOTION TO EXPUNGE NOTICES OF PENDING LITIGATION 
FILED BY STEPHANIE NG KELLY, MATTHEW KELLY 
* TENTATIVE RULING: * 
 
Continued by the Court to July 12, 2019. 
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 6.  TIME:  9:00   CASE#: MSC17-01550 
CASE NAME: UECKER VS. KELLY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY STEPHANIE NG KELLY, MATTHEW KELLY 
* TENTATIVE RULING: * 
 
Continued by the Court to July 12, 2019. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-02130 
CASE NAME: HOCKETT VS. COCOCO 
HEARING ON MOTION TO COMPEL VERIFICATIONS & ATTENDANCE AT DEPOSITION 
FILED BY COUNTY OF CONTRA COSTA, et al. 
* TENTATIVE RULING: * 
 
Defendant’s unopposed discovery motion is granted.  Plaintiff’s counsel has provided written 
responses to interrogatories (original and revised), but none of the responses has been 
accompanied by the required verification.  Further, defendant noticed plaintiff’s deposition, 
for which he failed to appear without excuse and without setting a different date. 
 
In both deficiencies, the apparent reason is the same:  Plaintiff has dropped out of 
communication with his attorney and is not otherwise in contact with the conduct of this lawsuit.  
Plaintiff’s counsel has previously advised the Court (and has advised defendant’s counsel) that 
he has not been able to communicate with his client and has no way of getting in touch with him. 
 
Plaintiff is ordered to provide proper verifications to his interrogatory responses, within 14 days 
after service of an Order After Hearing hereon.  Plaintiff is also ordered to appear for deposition, 
with any documents demanded in the notice of deposition, at a date to be set by mutual 
agreement but in any event (other than by agreement) no later than 30 days after service of the 
Order After Hearing. 
 
The Court awards sanctions in the amount of $700, payable by plaintiff to counsel for defendant 
within 30 days after service of an Order After Hearing hereon.  The larger amount requested in 
the motion is excessive.  Further, the Court declines to order plaintiff’s counsel to pay these 
sanctions.  There is no indication that plaintiff’s counsel has done anything wrong. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02539 
CASE NAME: MANCHENO VS. BANIQUED 
HEARING ON MOTION TO STRIKE COMPLAINT & REQUEST FOR ATTORNEY FEES 
FILED BY BRIAN BANIQUED, et al. 
* TENTATIVE RULING: * 
 
This hearing was continued by ex parte order to August 2, 2019. 
 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/28/19 

 
 

- 10 - 

 9.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE 
HEARING ON CROSS-MOTION FOR SEVERANCE 
FILED BY LAFAYETTE TOWN CENTER, LLC., 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
Counsel to appear. (CourtCall OK.) 
 
The Court has now received the supplemental briefs of several parties, specifying what claims 
and defenses are being asserted by whom.  This has been very helpful; the Court rather wishes 
it had earlier asked for these details, rather than just complaining about not having them. 
 
It appears to the Court that the subcontractors involved in these litigations can usefully be sorted 
into four categories, with different results as to whether they should or should not be included in 
a general reference and whether the subcontractors’ complaints should or should not be 
consolidated into the main action. 
 
1.  Subcontractors Whose Work Is Potentially at Issue in the Thompson-LTC Dispute 
 
The Court’s prior indications rested to a large extent on its understanding that the dispute 
between Thompson and LTC included issues about the quality of work performed by various 
subcontractors.  That is (generically speaking), LTC contends that such-and-such work was 
performed defectively; Thompson denies it but contends that if that were so, the blame would 
rest with the subcontractor performing that work.  The Court felt strongly, and still does, that 
Thompson should not be put in a position of having to try such issues twice, and even less be 
put in a position of potentially reaching conflicting results (e.g., LTC wins on its contention that 
the work was defective, but the subcontractor wins on its contention that the work wasn’t 
defective). 
 
It now appears from Thompson’s supplemental filing that this problem is limited to the specific 
area of drywall work, with LTC asserting claims against Thompson for what LTC alleges to be 
defective drywall.  Apparently LTC doesn’t identify the particular subcontractor(s), but 
Thompson identifies two who may be involved – JDP Drywall, and West Coast Drywall. 
 
2.  Subcontractors Asserting Claims for Delays, Changes, or Additional Work 
 
This category is, in a sense, the converse of category 1, with the subcontractors making claims 
against Thompson, which Thompson seeks to pass along to LTC.  These are claims by 
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subcontractors for additional work, changes, or delays allegedly caused by LTC, for which the 
subcontractors want additional money. 
 
As with the prior category, the Court thinks that these subcontractors should be included in a 
consolidated proceeding with the main Thompson-LTC dispute, for basically the same reasons.  
Here, as in category 1, Thompson faces the prospect of having to try these issues twice.  It also 
faces the possibility of potentially inconsistent results – LTC convincing its trier of fact that there 
were no delays (or changes or additional work) for which LTC should have to pay, and then the 
subcontractor convincing its trier of fact that yes, there were, so that Thompson ends up paying 
for them. 
 
3.  Subcontractors Involved in Issues of Delay (Etc.), 
But Not Asserting Their Own Claims Thereon 
 
Category 3 applies where Thompson is making a claim against LTC for delay (or changes or 
additional work) as to a subcontractor’s area of responsibility – but the subcontractor itself is 
making no such monetary claim against Thompson.  As several parties point out, these 
subcontractors will inevitably be involved in the Thompson-LTC battle as witnesses.  The Court 
sees no reason, however, why they need to be involved as parties.  As far as the 
subcontractors’ own monetary claims go, these subcontractors are essentially in the same 
situation as category 4, below.  Thompson faces no prospect of either duplicative trials or 
inconsistent results. 
 
The record is not very clear on identifying the populations of Category 2 versus Category 3.  
On some subcontractors, Thompson’s supplemental filing says that they are asserting such 
claims.  On others, Thompson says that LTC delayed the subcontractors’ work, but does not say 
in so many words that the subcontractors are making such a claim against Thompson.  
The subcontractors’ filings are also incomplete in this respect. 
 
Moreover, it may be that some of the subcontractors would take or not take such a position 
depending on the procedural rulings.  Indeed, one such subcontractor (Elite Landscaping) goes 
so far as to say it’ll volunteer to give up its claim for additional work if only it can be let out of 
having to participate in the general reference.  Others might think the same, if asked.  It is not 
quite clear to the Court, however, that the subcontractors need go quite that far; if they’re willing 
to agree to accept the results of the Thompson-LTC battle without relitigating their claims, they 
may be in a position to recover their additional claims after all (if Thompson succeeds in winning 
the claims for them) without having to participate as full-fledged parties. 
 
4.  Subcontractors or Suppliers Presenting No Issues of Delay (Etc.). 
 
Finally, there are a number of subcontractors whose only involvement is that they haven’t been 
paid yet and they’re suing to get paid.  The Court previously identified SBI Materials and 
probably Hunt Masonry as being in this category.  It now appears that it also includes Villara 
Building Systems; Thyssenkrupp Elevators; Bigge Crane & Rigging; L.A.R.K. Industries (aka 
Residential Services); and Satellite Painting. 
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The Court sees no reason why these parties need to be involved in a general reference, and no 
reason why their cases need to be consolidated with any others.  They simply contend that 
they’re owed the contract price.  It’s not clear whether Thompson even disputes these claims, 
but if it does, it’s a purely bilateral dispute.  (For housekeeping reasons, however, the Court 
does intend to keep these additional cases in Department 12.) 
 
The Bottom Line 
 
The Court’s intentions are therefore as follows: 
 
1.  The Court will grant LTC’s motion for a general reference as to LTC’s dispute with 
Thompson. 
 
2.  Whether Thompson then chooses to bring any subcontractors into that general reference is 
up to Thompson – there being no motion to that effect on file at present.  The Court’s indication, 
however, is that any subcontractors in Categories 1 and 2 are subject to such inclusion. 
 
3.  The Court will grant consolidation of the court actions as to cases filed by any subcontractors 
in Categories 1 and 2, consolidating them into the action filed by Thompson. 
 
4.  The Court will decline to order either general reference or consolidation as to any disputes 
between Thompson, on the one hand, and any subcontractors in Categories 3 and 4 on the 
other.  To the extent necessary, any claims now pleaded in Thompson’s action as against any of 
these subcontractors may need to be severed, or better yet, dismissed in favor of the actions 
filed by the subcontractors. 
 
5.  The subcontractors themselves, in consultation with Thompson, need to sort out which 
Categories they fit into – especially as to the boundary between Categories 2 and 3.  In a 
nutshell, any subcontractor asserting an affirmative claim for more money based on delay, 
additional work, or changes – and that isn’t willing to agree to be bound by Thompson’s results – 
is in Category 2 and can expect to be sent to general reference. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE 
SPECIALLY SET HEARING ON MOTION FOR ORDER OF REFERENCE 
* TENTATIVE RULING: * 
 
See Line 10. 
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12.  TIME:  9:00   CASE#: MSC18-01694 
CASE NAME: SJ CIMINO  VS.  KB HOME 
HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

13.  TIME:  9:00   CASE#: MSC18-02040 
CASE NAME: HUNT MASONRY VS. THOMPSON BUILDERS 
HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

14.  TIME:  9:00   CASE#: MSC18-02199 
CASE NAME: L.A.R.K. INDUSTRIES  VS.  THOMPSON BUILDERS 
HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

15.  TIME:  9:00   CASE#: MSC18-02285 
CASE NAME: SATELLITE PAINTING INC.  VS. THOMPSON BUILDERS 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C18-01590 
SET BY THOMPSON BUILDERS 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

16.  TIME:  9:00   CASE#: MSC18-02313 
CASE NAME: VILLARA CORP VS. THOMPSON BUILDERS 
SPECIALLY SET HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
SET BY THOMPSON BUILDERS 
* TENTATIVE RULING: * 
 
See Line 10. 
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17.  TIME:  9:00   CASE#: MSC18-02586 
CASE NAME: ELITE LANDSCAPE VS. THOMPSON BUILDERS 
HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

18.  TIME:  9:00   CASE#: MSC19-00119 
CASE NAME: JERRY D. SMITH  VS.  GRACE S. CHOU 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS.  ( Set 1 ) 
FILED BY GRACE S. CHOU, M.D., STANFORD HEALTH CARE 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel responses to discovery is granted.  Specifically, 

plaintiff must serve responses to the following listed discovery requests (all served on or about 

March 15, 2019), without objections and with verifications, within 30 days following service of 

the Order After Hearing hereon.   

-- First Set of Form Interrogatories, General (Chou) 

-- First Set of Form Interrogatories, General (Stanford Health Care) 

-- First Set of Special Interrogatories (Chou) 

-- First Set of Special Interrogatories (Stanford Health Care) 

-- Request for Statement of Damages (Chou) 

-- Request for Statement of Damages (Stanford Health Care) 

-- Request for Production of Documents (Chou) 

-- Request for Production of Documents (Stanford Health Care) 

Plaintiffs must also produce all requested documents within 35 days following service of the 

Order After Hearing hereon. 

Sanctions are awarded in the amount of $840, payable by plaintiff to counsel for defendants, 

within 30 days following service of the Order After Hearing hereon. 

 

  

19.  TIME:  9:00   CASE#: MSC19-00120 
CASE NAME: HILDA PRADO VS. JUBETH POHL 
HEARING ON MOTION TO QUASH DEPOSITION NOTICE AND FOR SANCTIONS 
FILED BY HILDA PRADO 
* TENTATIVE RULING: * 
 
The motion for protective order is denied.  Defendant has already agreed to the substantive 
restrictions sought by plaintiff.  Plaintiff also seeks to make defendant give plaintiff copies of 
what it gets from the third party, and preclearance by plaintiff’s counsel.  Neither of those 
is justified. 
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Sanctions are awarded to defendant in the amount of $500, payable by plaintiff to defendant’s 
counsel within 30 days after service of an Order After Hearing hereon. 
 

  

20.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ALMA VALDEZ, WORLD PREMIER REALTY CO. 
* TENTATIVE RULING: * 
 
This demurrer is off calendar because an amended complaint has been filed. 
 
The Court offers a couple of comments, however.  First, the demurring defendants’ supposed 
“meet and confer” before demurring consisted only of sending an e-mail.  That is insufficient; the 
statute expressly requires that the meet-and-confer must occur in person or by telephone.  
Defendants can’t make the plaintiffs talk with them, but they can at least place a phone call. 
 
And on the other side, plaintiffs actually filed an opposition to the demurrer before amending, 
though not an opposition that had much to say.  It would have been as much in plaintiffs’ interest 
as defendants’ to have participated substantively in a meet-and-confer dialog.  The Court 
expects both sides to comply better with the requirements and spirit of the statute before there 
are any further demurrers in this case. 
 

  

21.  TIME:  9:00   CASE#: MSC19-00832 
CASE NAME: PAIGE-SMITH VS. PELED 
HEARING ON MOTION FOR DISCRETIONARY DISMISSAL FOR DELAY IN PROSECUTION 
FILED BY ZIV M. PELED 
* TENTATIVE RULING: * 
 
An amended notice of hearing has been filed continuing this motion to August 2. 
 

  

22.  TIME:  9:00   CASE#: MSN19-0669 
CASE NAME: RE APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
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22.5.  TIME:  9:00   CASE#: MSC19-00739 
CASE NAME: MORAGA GENERAL PROPERTIES  VS.  CREATIVE PLAYHOUSE 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Counsel to appear.  (CourtCall OK.) 
 
The Court’s inclination is to continue this application to July 26, the hearing date on defendant’s 
demurrer.  The key issue on this application is whether plaintiff has shown a probability of 
success on the merits as against this corporate defendant.  The legal questions arising 
under that issue are essentially the same ones as those raised in the demurrer, and they 
do not stand thoroughly briefed at present – especially on the plaintiff side.  As the Court will 
explain, it has some questions about plaintiff’s case, but wants to hear more about plaintiff’s 
counter-arguments. 
 
However, the Court does have some concern about the possibility that the corporate 
defendant’s assets may be dispersed beyond retrieval between now and the July 26 date.  
Counsel for both sides should be prepared to discuss that concern. 
 

The Factual and Procedural Background 
 
Plaintiff owns a commercial property in Moraga.  Its predecessor in interest leased the property 
in 1998 to Julieanna Wakileh, who conducted a preschool business on the premises under the 
dba name of Creative Playhouse.  The same parties entered into a lease amendment in 1999.  
According to plaintiff, Wakileh started falling behind on her rent in 2009.  In 2018 Wakileh 
decided to sell the business.  To that end, she and plaintiff entered into a lease termination 
agreement, which expressly reserved to plaintiff its claims for unpaid rent. 
 
In the meantime, in 1999 Wakileh incorporated her business as the present corporate 
defendant, Creative Playhouse, Inc. (CPI).  At all times Wakileh has been the sole owner and 
shareholder of CPI, and remains so today.  At no time, however, has there been any formal 
lease or other contract between plaintiff and CPI as such.  The 1998 lease, the 1999 lease 
amendment, and the 2018 termination agreement were all entered into with Wakileh personally, 
with no mention of a corporate entity on the tenant side.  Nor, according to defendant, was there 
ever any assignment of the lease to CPI. 
 
In 2018 Wakileh and CPI sold the preschool business to a person named Akter.  From all 
appearances this was a legitimate, arms-length sale, and plaintiff does not contend otherwise.  
Significantly, however, the seller in the transaction was evidently CPI, not Wakileh personally.  
The transaction documents (a bill of sale, a secured note, and a security agreement) are 
attached to the Rockwell declaration.  They all reflect that the seller of the business and the 
payee of the buyer’s note are CPI as a corporation.  Since the sale went through, CPI has been 
making payments on debts of the business, notably a loan made to Wakileh by her parents. 
 
Plaintiff first sued Wakileh personally for the unpaid back rent.  Wakileh entered bankruptcy.  
Plaintiff objected to confirmation of Wakileh’s Chapter 13 plan, and filed a claim in bankruptcy 
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for the alleged back rent.  Plaintiff’s objection was overruled, and the plan was confirmed.  
It contemplates that plaintiff will be repaid about 8% of what Wakileh owed in back rent. 
 
Plaintiff then filed the present action against CPI. 
 

The Court’s Preliminary Legal Concerns 
 
The Court can identify several possible approaches to whether CPI, as a corporation, does or 
doesn’t owe plaintiff for the preschool business’s back rent.  First is that CPI, having actually 
conducted the preschool business for nearly two decades, is directly liable in contract for the 
rent.  This is the theory apparently pleaded in the complaint in this case.  However, as 
defendant points out, there never was any actual contract between CPI as such and plaintiff. 
 
On the present application plaintiff shifts the focus of its theory a little, asserting that CPI is the 
alter ego of Wakileh.  Plaintiff’s evidentiary showing in support of an alter ego theory is on the 
thin side.  Nevertheless, from the very limited information before the Court now, there does 
appear to be a respectable case that Wakileh and her corporation should be treated as alter 
egos.  There is significant indication that Wakileh paid little attention to corporate separateness 
in conducting her business, and still doesn’t.  For example, it was CPI that actually paid the rent 
at times; and the debt to Wakileh’s parents – which CPI is now repaying – was nominally made 
to Wakileh herself, though not formally documented. 
 
Strong as plaintiff’s alter-ego case may be, however, the Court is concerned that it is being 
asserted one case too late.  The Court does not know whether an alter ego theory, or any 
variation on it (such as asserting that CPI’s assets should be treated as part of the bankruptcy 
estate), were or were not argued in the bankruptcy.  But if they were, and were successful in 
shaping the plan, then plaintiff has obtained all the relief on this account that it is entitled to.  If 
they were argued unsuccessfully, that loss would seem to preclude their reassertion here.  And 
if no such theory was asserted at all in the bankruptcy, why not?  And hasn’t the opportunity to 
present such theories now passed? 
 
If Wakileh and CPI are really to be treated as the same entity, then why isn’t the bankruptcy 
court’s judgment a binding resolution of the present claim?  The bankruptcy court entered a 
judgment that, on its face, completely disposes of Wakileh’s debt to plaintiff.  If CPI is liable on 
Wakileh’s debt only because CPI and Wakileh are really indistinguishable, then isn’t CPI also 
necessarily off the hook?  Is there law to the effect that a creditor can pursue a post-bankruptcy 
claim against an alleged alter ego of the discharged bankruptcy debtor? 
 
And on a similar note, if plaintiff’s theory is that CPI’s assets are all really assets of Wakileh, 
then were those assets brought into the bankruptcy estate, so as to be available to plaintiff and 
all the rest of Wakileh’s creditors?  If these assets were brought into the bankruptcy case, that 
appears to be all the more reason why the bankruptcy judgment is now dispositive here.  And if 
they weren’t, shouldn’t they have been, such that the alter ego theory is now foreclosed by res 
judicata?  (The Court observes that if plaintiff succeeds in keeping the CPI assets out of the 
bankruptcy but then in reaching those assets here on an alter ego theory, the net effect is to 
deprive the rest of Wakileh’s creditors of their fair share of the CPI assets.  Avoiding that kind of 
unequal treatment is the point of bankruptcy.) 
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Finally, assuming there is no alter ego liability, CPI and its fat bank account might nevertheless 
be regarded as assets of Wakileh’s for purposes of satisfying Wakileh’s debts.  But Wakileh’s 
debts now stand discharged by bankruptcy court judgment.  And again, if CPI is treated simply 
as an asset of Wakileh, then it either was, or should have been, brought into the bankruptcy 
estate as an asset of the debtor.  Was it?  If not, why not? 
 
Finally, the Court notes that plaintiff’s application papers – particularly the Bruzzoni and 
Rockwell declarations – do not comply with CRC 3.1110(f) and Local Rule 3.42 concerning 
tabbing of exhibits.  Counsel is directed to review these rules and comply with them as to any 
future filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 
 

 

23.  TIME: 10:00   CASE#: MSC17-01952 
CASE NAME: MATA VS. WALLACE 
JURY TRIAL - LONG CAUSE / 15 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 

  

24.  TIME: 10:00   CASE#: MSL17-04692 
CASE NAME: HARDT VS. COCO ANIMAL CONTROL 
COURT TRIAL DE NOVO ON APPEAL OF ADMINISTRATIVE FINE OR PENALTY 
* TENTATIVE RULING: * 
 
Counsel and witnesses to appear for trial de novo. 
 

 

 


